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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 9, 2010
FA T
(202) 434-1690

Marc Elias, Esq.

Perkins Coie

607 Fourteseth Street, N.W.
Washington, D.C. 20005-2003

RE: MUR 6234
Friends of Mary Landrieu, Inc.

Dear Mr. Elias:

On December 3, 2009, the Federal Election Commission (the “Commission”)
notified your clients, Friends of Mary Landrieu, Inc. and Nancy Marsiglia, in her official
capacity as treasurer, (the “Committee™) of a complaint alleging that the Committee
violated the Fetléral Elnstion Campaigs Act of 1971, as amended. A copy ef the
compieaint was forwssded to your clients at that tima.

Upon further review of the allegations contained in the complaint, and
information supplied by the Committee, the Commission, on June 29, 2010, dismissed
the allegation that the Committee violated 11 C.F.R. § 103.3(b)X(1) or (2) and the related
reporting requirements by disgorging the contributions at issue. The Factual and Legal
Analysis, which mose fidly explains the Comaminsiun's deeision, is enclosed for yoar
informaticn.

You are advined that the cunfidentiality provisians of 2 U.S.C. § 437g(a)(12XA)
remain in effect, and that this 1natter is still open. 'I'heComrmmmw:ﬂm.fyyouwhu
tha file in this matter has been closed.
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Please note that you have a legal obligation to preserve all documents, records and
materials relsting to this matter until such tines as yxm am notified that the Conmmission
has closed its file in this matter. See 18 U.S.C. § 1519.

If you have any questions, please contact Marianne Abely, the attorney assigned
to this matter, at (202) 694-1650.

Sincerely,

N D

Peter Blumberg
Assistant Gexera] Counsel

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Friends of Mary Landrieu, Inc.and, . MUR: 6234
and Nency Marsiglia, in her official
capacity as treasurer

L UCTIOE :

This matter was generated by a complaint filed by Citizens for Responsibility and
Ethics in Washingtom (“CREW™). Sm 2 U.S.C. § 437g(a)(1). -

The compuint alleges that the Friends of Mary Landrieu, Inc. and Nancy
Marsiglia, in her official capagity as treasurer, (“Laadrieu Cammittee™) violated the
Federal Election Campaign Act of 1971, as amended, (“the Act”) by disgorging $25,300
in illegal contributions to the United States Treasury (“Treasury™), instead of refunding
the contributions to the contributors. 11 C.F.R. § 103.3(b)(1) & (2). The complaint also
asserts that the Landrieu Committee should have disclosed the required refunds to those
contributors in accordance with 11 C.F.R. § 104.3(b)(2)(v)XA). In addition to requesting
that the Commission find reason to believe that the Landrieu Committee violated the Act
and imposc appropritte sanctions, CREW requests that any information the Commission
obtains during the eourse of its inguiry be refiesred to the Departmert of hmitice for
investigation of possible violatians of 2 U.S.C. §§ 441b(a) and 441f.

The Landrieu Committee denies violating the Act or Commission regulations with
respect to disbursing the $25,300 to the Treasury and urges the Commission to dismiss
the matter. The Landrieu Committee states that because it had sufficient information to
question the legality of these contributions and was unable to determine the identity of
the original contributor(s), its decision to disgorge the funds to the Treasury was
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permissible and compatible with the guidance provided by the Commission in both
Advisory Opinions (“AOs™) and in Matters Under Review (“MURs").
IL..  FACTUAL BACKGROUND

In May of 2008, the Landrieu Committee received a series of six contributions
payable by cashier’s checks issutd by Whitney National Bank in New Oricans, LA. The
cotuributiens, which totsded $25,300, were forwardetl to tae campaign by a Lsuisiana
attorney who the Larcsiriou Committee has deslined to identify. At some poiut after
receiving these funds, the Landrieu Com:nittse begame sugpicious that the contributions
were from a prohibited source or had been made in the name of another because they
were received as sequentially numbered checks from the same bank.! The Landrieu
Committee, which apparently obtained the names of the putative contributors from the
Louisiana attorney, attempted to confirm the legality of each contribution by contacting
these individuals by mail and telephone. One of these individuals told the Committee
that she had no knowledge of nmaking any contribution to the campaign. Based on this
inforrustion, the Landrieu Conmnittee corcluded tht there was “sufficient basis to
question the ewvfulners” of exch contribution forwirded by thnt Lomisiamm atttmuomy. The
Landrieu Committer states that it “toak immediate aneiicsative action” by making a
$25.300 disbursement to the Treasury because it was unable to discover the identities of

! The Landrieu Committee did not identify the Louisiana attomey who forwarded the subject
contributions, specify from what source it obtained the names of the individual contributors, provide any
details regarding the contributions such as the amounts of each contribution and the date of receipt, or
describe what efforts were made to discover the identity of the original contributor(s). The Landricu
Committee stated that the sequential numbering of the contribution checks from the same bank caused it to
seck to confirm the legality of the six contributions forwarded by the same Louisiana attomey.



120443221497

MUR 6234
Friends of Mary Landrien, Inc.
Factual anll Legal Analysis

the original contributors. The Landrieu Committee described the August 7, 2008,
disbursement in its 2008 Pre-Primary report as a “donation.” 2
CREW contends that the Landrieu Committee violated 11 C.F.R. § 103.3(b)1) &

(2) when it disgorged the $25,300 to the Treasury rather than return the funds to the
contributors. Accurding to the complaint, sections 103.3(b)(1) and (2) require
connutliitiess to return cuntribiitions to the contribuams when they suspect or later discover
that a contribistion is illegal. Chiing a serion of AQs, thie camplaint eontends that the
Commission dees not prrmit political committees to disgorge illegal confributians at will,
but only permits such disgorgement in “one unique situation” when the committee leams
that the Justice Department is pursuing a criminal investigation or prosecution relating to

| The Landrieu Committee denies that disgorging the $25,300 to the Treasury
violated the Act or Commission regulations. According to the Landrieu Committee, it
followed Commission advice in making a disbursement in an amount equal to the
contributicas to the Federal govermswrent, stdt¢ or local gevernments, or to a qualified
charity when there is a “fectual dispetic as te the attual suore of the eontributiens.” The
Landsizz Commitbres anntitisds that its depision to disgarge the conisibutiems wan
permizaible becauar it had sufficient resson to question the legality of the contributions
and could not determine the identity of the original contributor(s). The Landrieu

2 An online news article attached to the compiaint attempts to link the donation to a Senate Ethics
Committee investigation of Senator Landrieu’s 2001 request for an earmark for the Voyager Expanded
Lemming literacy paggram, whish siso appssently stemnnad fees &« CAEW comnplaiati (Arthur Dalaney,
Why Did Sen. Landrieu’s Campaign Donate $25,300 to the Government, HUFFINGTON POST.COM,
November 13, 2009). Nevertheless, it does not appesr that anyone who worked for Voyager Expanded
Learning or its affiliate Best Associates contributed to the Landrieu Committee in May of 2008.
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Committee asserts that in similar cases, the Commission has advised political committees
to disgorge contributions of questionable legality where identified donors do not confirm
their legality and where the committee cannot determine the identity of the original
contributor. Citing AOs 1995-19 (Indian-American Leadership Fund) and 1991-39
(D’ Amato), the Landrieu Committee contends that the Commission has “never required”
evidence of indistment, conviction, or fammal invantigition before advisimg politisal
coemittaes to disgﬁue illngal confributions. The Landrieu Cammitite also notas that in
enforcement cases sich as MUR. 5279 (Kushner)(2004) the Commission has requested
that political committees “cither refund or disgorge” illegal contributions within 30 days
even if they know the identity of the contributor. (emphasis in original).
M. LEGAL ANALYSIS

During the 2008 election cycle, the Act provided that no person shall make
contributions to a candidate for federal office or his or her authorized political committee,
which in the aggregate exceeded $2,300 for the primary and general elections,
respestively. 2 U.S.C. § 441a(a)(1)(A). Under the Act, corperations amd national banks
are prehibited flom making sonttibutions or expenditares from their geiteral trensure
fueda in conmection with any election of any candidate for federal offioe. 2 U.S.C.
§ 441b(a). Cazpomte officers are prohihited from consenting to contributions made by
the corporation or national bank. /d. It is unlawful for a political comsmittee to accept or
receive any contribution prohibited by 2 U.S.C. § 441b(a). The Act also provides that no
person shall make a contribution in the name of another person. 2 U.S.C. § 441f. Itisa
violation of the Act to knowingly help or assist any person in making & contribution in
the name of another. 11 C.F.R. § 110.4(b)iii). Political committees are not liable for the
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receipt of impermissible contributions provided the committees adhere to the safe harbor
regulations set forth in 11 C.F.R. § 103.3(b)X(1) & (2).

Commiittee treasurers are responsible for examining all contributions for evidence
of illegality. 11 CF.R. § 103.3(b). Contributions that, when received, present genuine
questiois as to whether they were made by corporations, labor organizations, Federal
contracooss, or foreign aaticnsis may either be deposited inéo a carmpaign depusitory or
retumnad to the ceatributor within tan days of receipt. 11 CF.R. § 183.3(b)1). If any
such contribution is depoaited, the essurer shall make his or her best efforts to
determine the legality of the cortribution and make a refund if it cannot be determined to
be legal. /d. The treasurer is deemed to have made best efforts only if s/he made at least
one written or oral inquiry concerning the legality of the contribution. /d. Evidence of
legality includes a written explanation from the contributor, or an oral explanation which
is noted by the treasurer in a subsequent memorandum. Explanation and Justification,
Depasits of Receipts and Disbursements, 52 Fed. Reg. 6, (Jan. 9, 1987) at 768. If the
contrfbution carmot Be determined to be legal, the tressurer shail, within thirty days of
receipt, rsfund the centribution to the centributor. 11 C.F.R. § 103.3(b)(1).

When tiee treasesrer of a politieal orsnmitiee deposits a contribution and, based on
new evidence not available ta the political committse at the time of receipt and deposit,
discovers that it came from a prohibited source or was made in the name of another, the
treasurer shall refund the contribution within thirty days of the date on which the
illegality was discovered. 11 CF.R. § 103.3(b)(2). Political committees are required to
disclose contribution refunds as disbursements on their periodic reports to the
Commission. 2 U.S.C. § 434(b)(4)F) & (SXE); 11 C.F.R. § 104.3(bX2)(v)(A).
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In several early Advisory Opinions, the Commission advised political committees
that they must refund illegal contributions to the person or entity that was the actual
source of those contributions. See AO 1984-52 (Russo) and AO 1989-5 (Ray)
(contributions financed by corporations through sham employee bonuses should be
refundexd to the corporate sources and not the employwe conduitt). Contiary to the
assertiveis made in the complaint, howseves, the Consmission has ndt always reqoired
refunds pursuant to sartion 103.3(b) and has never made the inunlvement of the Justiae
Department a prerequisite for disgorgement. The Commission has recommended
disgorgement where the available evidence raised doubts as to the legality of the
contribution, but there was a factual dispute as to the actual source of the contribution.
AO 1995-19 (Indian-American Leadership Fund) and AO 1991-39 (D’Amato). In AO
1996-5 (Jay Kim for Congress Committee), the Commission gave the political committee
the option of disgorging the funds to the Treasury instead of the original contributor, a
corporation that had pled guilty to making illegal contributions. AO 1996-5 explicitly
supersttded AOs 1984-52 and 1989-5 and earlfer Advisory Opinions te the extent they
determinesi thai payments could imly be mede io tix entity that was five actual source of
the illegal enntribution.
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The available information indicates that the Landrieu Committee received
contributions in May 2008 that it came to believe were prohibited or made in the name of
another. ARthough there is no information as to the specific date(s) that it becanic aware
of the cumtributiens’ tikely illegality, there is 120 re:eon te (muestion that it tosk memedial
stepe tn rid itaclf of the funds wititia the applizable regulatery timeframex. Sae 11 C.F.R.
§ 103.3(b). While section 103.3(b) mandates refunda to contributars, requiring that the
Landrieu Cammittee refund these illegal contributions would be difficult, given the
Committee's stated inability to locate the original source(s) of the funds and because
recent Commission decisions have permitted disgorgements. In the numerous AOs and
MURs referenced supra at 6, the Commission has advised or instructed political
committees to disgorge illegal contributions even in cases where the name(s) of the

original contributor(s) were known.

3 The Commission’s practices with respect to disgorgements and refunds were at issue in Fireman v.
United Seztes, 49 Fed. Cl. 528 (199%). In [ireman, a political committee, in reliance on AO 1996-5,
disgorged to the Treasury illegal contributions it had received from Simon C. Fireman and his company
after the political committee's treasurer learned that Fireman had pled guilty to making illegal
contributions. /d. at 530. Fireman filed suit against the government to recover the amount of the disgorged
illcgal tantrimsions fonm the Treamsry, mguing that Cammissian ssgilstions requined politirmi onmimittees
to refund illogal qontribustions to the contributom, md that any AOs pemitting disgprgement instoad of
refind are cantrary to Cammissian regulations and beyand the Commiasion’s asthority. While the Count
did not explicitly rule on whether the Commission exceeded its authority in AO 1996-5, it did find that
Fireman “presented a prima facie case that the FEC acted without auffiority in its decision in AO 1995-5.
Id. st 537. The court further stated that tfic language in the regulition “secins clear enough on its face” anl
that “11 C.F.K. 103.3%)(2) mthorizes the retum of iliegal cempdign momuy." /d. ot S98-9. Beonuss the
Commilsiun hud ciawsed ils potitidn frem serlien ACs, the Court nisted that the “new iitterprtestion is
entitled to bess twitrenm.” Id. ot 533 (titiny Paules w HstaEnengu Miows, inai, 501 U.S. 659, 598 (1991)).
The Fimmuan desfisipn scuchisies that saction 103.3(){2) sssentially oxsfiess = right ar expectition on tho
contsibuber thai its ilegal rafun will ke efieliced, Adder Firens), e Cansnittion begen raqtasting thai
contributors in MURs involving iliegei centributions sign wainae of tair sofimd sights wimn
disgorgements were sequired. See MR 6074 (Jaaahs)(2008).
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Accordingly, the Commission dismissed the allegations that the Friends of Mary
Landrieu, Inc. and Nancy Marsiglia, in her official capacity as treasurer, violated
11 C.F.R. § 103.3(b)1) or (2) and the related reporting requirements by disgorging the

contributions at issue in this matter. See Heckler v. Chaney, 470 U.S. 821 (1985).




